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INTRODUCTION

A plethora of cases concerning abortion have found their way to the Supreme Court of the
United States.  In one of its less wdl-known pronouncements on the subject, the Supreme
Court sad, with some undersatement, that “the abortion issue” was [dways “sendgtive and
earnestly contested”®  “Eamnestly contested” is an apt description of the litigation, before
Justice James Laurence Munby, between John Smeaton on behdf of the Society for the
Protection of Unborn Children (SPUC) and the Secretary of State for Hedth.®>  The
proceedings became even more ‘earnest’ with the intervention of Schering Hedth Care
Limited (Schering) and the Family Planning Association (FPA), both of which are described
in the proceedings as “interested parties’ (indeed they are — on which more later).

In addition to the earnestness of the contest, there is another reason for mentioning American
abortion jurisprudence a the outset. In the find paragraph of his judgment, Munby refers,
with obvious gpprovad, to three prominent United States Supreme Court decisons concerning
contraception.*  Having ddivered himsdf of a dealed judgment conduding that the
operation of the ‘morning after pill’ does not conditute an offence under the Offences Against
the Person Act 1861, he asks rhetoricdly, “are not the underlying principles the same?” By
this he means tha courts have no budness examining the legdity of drugs marketed
deliberately as a “contragestive’” but which aso function as an abortifacient precisdy because
to do so would intrude into “intensely private and personad matters™  Such matters, he holds,
“ought to be left to the free choice of the individud.”® In so holding, Munby follows long-
established US Supreme Court jurisprudence which places the ‘right to privacy’ and ‘persond
autonomy’ above and beyond the reach of the law — and certainly above and beyond any other
right, such astheright to life.

The following remarks are divided thus. fird, we provide some preiminary observations on
the judgment(s) of Munby in reaion to the hermeneuticad and philosophica prisms through
which he pears.  Secondly, there is a detalled andyss, primarily of the principd, subgantive
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judgment of 18 April 2002, from an ethicad perspective’ Thirdly, we canvass certain legd
and related questions arising from Munby’ s gpproach and conclusions.

Preiiminary Observations

In the absence of binding judicial precedent, courts usudly search for an dternative
jurisprudentid  or other socidly acceptable foundation upon which to erect a lega scaffold
aound or upon which they condruct judgments. It is axiomatic that the qudity of the
condruction will depend on the solidity of its foundations and the qudity of materids used.
Given that there was a congpicuous lack of rdevant United Kingdom judicid authority to
provide the judge with ‘guidance’ in these proceedings, Munby regularly notes his preferred
matérie for the congtruction of his judgment.

A prominent UK academic has sad that his “...own guiding medico-legd principle rests on
the statement by Lord Chief Jusice Coleridge over a century ago: ‘every legd duty is
founded on a mord obligaion”™®  Munby categoricdly reects such an approach or
foundation. Espousing zedous independence from dl forms of rdigious or philosophica
traditions (except, as will be seen, unbridied liberty, autonomy and utilitarianism), and
adopting the utterly fashionable ‘religion’ of ‘secularism’, Munby says.

This cae rases medicd and legd questions of grest complexity, difficulty and
interest. It raises dso mord and ethicd questions of great importance. Bt it is
no exaggerdion to say that the outcome of this case may potentidly affect the
everyday lives of hundreds of thousands, indeed millions of ordinary men and
women in this country.®

[But] [t]he days are past when the business of the judges was the enforcement of

moras or reigious bdief. ...The Court of King's Bench, or its modern
incarnaion the Adminidrative Court, is no longer custos morum of the people.
Bland and the earlier decison of the House of Lords in In re F (Mental Patient:
Serilisation) [1990] 2 AC 1 recognise what in the latter case Lord Goff of
Chievdey refered to (a2 p. 73C) as “the libertarian principle of sdf-
determination.”*°

In short, unfettered liberty, aticulated judicidly as ‘autonomy/sdf-determination’, is
Munby’s guiding principle.  He accepts unquestioningly that if the arguments advanced by
SPUC were to succeed, there would be ‘catastrophic social consequences.!! We make the
cdam later that ‘socid consequences, rather than legd principle, are the pre-eminent
lodestars for the Court in this litigation. We aso discuss briefly what this portends.*?

Munby accepts that it is socidly acceptable, and thereby legdly judifigble, for the State to
sanction the chemica dedtruction of nascent human life - with or without disgbility. He notes
that the Secretary of State supported what he describes as ‘the socia case’ put forward by the
intervening Family Planning Association (FPA).  Munby found this “socid case’™® inherently
dtractive and utterly unassallable.  In substance, the argument was that if the SPUC case
succeeded, not only did pharmacists who sold the drug ‘over the counter’ (as opposed to
dispensing it pursuant to a prescription) run the risk of some sort of prosecution, so adso did
women who took the drug risk some sort of prosecution. The argument proceeded, saying
that the ready avalability and sgnificant use of ‘emergency contraception’ was so socidly
acceptable and wide-gpread that to curtall its use in any way would wresk unmentionable and
intolerable burdens on society. A find aspect of the ‘socid argument’ was that ‘emergency
contraception’ was infinitely superior to, and ever so much more dedrable than, abortion.
Uninhibited access to ‘emergency contraception’ would continue to ensure, in the words of



3

FPA, that people in the UK could make “informed choices about sex and to enjoy sexud
hedth free from exploitaion, oppresson and ham.”!* As a ‘thought experiment’ it is
interesting to speculate what the Court would have done, and what course it would have
pursued, had the Secretary of State taken a position opposed to that advanced by FPA.

One might dso ask, “if the ‘socid context’ protected nascent human life, would Munby have
followed it or would he ill have accepted the evidence of witnesses who appeared on behdlf
of drug companies with their commercid interests under challenge?’

The logic of Munby's gpproach would require that, if and when euthanasa or any other
currently unacceptable practice becomes so widespread as to be at least tacitly condoned, it
too would receive judiciad imprimatur.

Curioudy, in accepting the related propostion advanced by FPA, namey that a woman who
takes Levondle and who is in fact “with child” would dso in cetain circumstances commit
an offence'®, Munby does not address the daily practice of the crimina law which requires
that in any and every prosecution there is exercised a discretion whether or not to prosecute.
It is odious, therefore, to speculate (for that is dl it is) tha millions of unsuspecting women
are likey to be prosecuted for teking Levondle and then use these unbdievably unlikey
prosecutions'® as a safe and solid basis for justifying the rejection of the SPUC application.

What is perhgps even more driking about the principa judgment is that Munby so willingly
succumbs to the view that the law is ‘vdue-neutra’ and that public mord culture is ether
irrdlevant and/or that law has no part to play in its formation. When he cites, with obvious
favour, the writings of commentators like Ronald Dworkin,}” he is hardly adopting a vaue-
neutra podtion. No such postion exists. One is e@ther a protector of human life (at any and
al of its stages) or one promotes, a least, under the philosophicaly contentious tenets of
utilitarianism, couched in this judgment in terms of ‘autonomy’, ‘liberty’ and or ‘socid
consequences, a culture of nihiligic indifference. But to be indifferent is, itsdf, to take a
certain stand.*® Moreover, a Munby would know, the jurisprudential tradition, dating a least
sance the time of Cicero, holds that there are a number of effects or ‘objects of ‘the law’: it
regulates, it protects and it educates. Munby clearly eschews any protective role of the law, a
least in relation to nascent human life. He does so on the bases that (&) no one redly knows
when life begins'® and (b) there would be so many prosecutions of unsuspecting women if the
gpplication succeeded before him that it would cause widespread socid upheava. Moreover,
Munby involves himsdf in sdf-contradiction when he maintans on the one hand that the
socid case advanced by FPA is compdling, and on the other, that public mora culture is
irrdlevant.

It is appogite to note, again summarily, that the course pursued by Munby gtrikes a the centra
tradition regarding the role of law in cvil society.?® Taking his lead from Aristotle, among
others, Professor George states this tradition thus:

[politics and] good law aspire not only to help make people safe, comfortable, and
prosperous, but aso to help make them virtuous 2

Munby explicitly eschews this tradition.

As noted above, Munby makes reference to the US decisons of Griswold, Eisenstadt and
Carey These critical decisons reached their gpotheoss when the US Supreme Court
aticulated what has [in]famoudy come to be known as ‘the meaning of the universe
satement in Planned Parenthood of Southeastern Pennsylvania v Casey.? In that case,
relying aso upon the three earlier decisons cited by Munby, the mgority observing that “Our
obligation is to define the liberty of dl, not to mandate our own mora code’,** continued
thus



Our precedents “have respected the private rem of family life which the date
canot enter” [citation omitted]. These maters involving the mog intimate and
personal choices a person may make in a lifetime, choices central to persona
dignity and autonomy, ae centrd to the liberty protected by the Fourteenth
Amendment. At the heart of liberty is the right to define on€'s own concept of
exigence, of meaning, of the universe, and of the mystery of human life. Bédiefs
about these matters could not define the attributes of personhood were they
formed under compulsion of the State*

The resonance of these words with those of Munby is obvious. Further comment is made
later in relation to the connection between the United States decisions and that of Munby.

So much for the philosophicd foundations of the judgment; let us move to the proceedings
proper and an analysis of the issues arisng therefrom.

The Proceedings

The judicid review proceedings initiated by John Smeaton on behaf of the Society for the
Protection of Unborn Children sought to chdlenge “the making by the Secretary of State for
Hedlth on 8 December 2000 of The Prescription Onlg/ Medicines (Human Use) Amendment
(No 3) Order 2000, Sl 2000/3231 (“the 2000 Order’).”?

In this case SPUC agued that the prescription and supply of the morning after pill (MAP)
“amounts in principle to a crimind offence under sections 58 and/or 59 of the Offences
against the Person Act 1861 (“the 1861 Act”).”*® Moreover, assrts Munby, “In redlity the
dlegations which SPUC makes extend to this that a woman who takes the morning-after pill
is hersalf potentialy committing a crimind offence under the 1861 Act.”?’

Munby concluded that SPUC's legd argument was erroneocus and dismissed its gpplication
with costs in favour of both the Secretary of State and Schering.?®

CONUNDRUMS & SELF-CONTRADICTIONS

At the heat of this judgment there are a number of fundamenta sdf-contradictions. Indeed
one is rather left with an impresson that the judge had come to the concluson that he sought
on non-legd (i.e socid) grounds He states as much with refreshing candour.?® Clearly, this
militates agangt an objective evduation of the evidence and legd argument. As dready
noted, Munby begins thus:

This cae rases medicd and legd questions of grest complexity, difficulty and
interest. It raises dso mord and ethicd questions of great importance. Bt it is
no exaggeration to say tha the outcome of this case may potentidly affect the
everyday lives of hundreds of thousands, indeed millions of ordinary men and
women in this country.*°

Having sad dl that about “medicd and legd questions of great complexity”, the medica and
legd questions are somehow miraculoudy solved “smply”. He is able to resolve the medical
and scientific issues surrounding the central questions of whether or not the prescription,
supply and use of the MAP involves the commisson of an offence under sections 58 or 59 of
the 1861 Act, as well as the disputed meaning of ‘miscarriage’, on the bass of a reason which
he describes as “smple and, in my judgment, unanswerable’.®*  Such is the brilliance of the
judge that what to mere mortas would be “medicd and legd questions of greet complexity”
areto him patient of asmple and even unanswerable solution.
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Remarkably, Munby declares how often the law proceeds on the bass of legd fictions (i.e.
atifidd condructs which, by definition, do not conform to redity). An example of this is the
legd fiction thet the humanity of the foetus occurs miraculoudy a birth, and tha therefore the
child is not to receive the protection of the law until after birth. As previoudy observed,
Munby pronounces that, “in the find andyss life, death and parenthood ae, for legd
purposes merely legal condructs which may or may not correspond with biological facts and
which, indeed, will not necessarily be applied consistently for al lega purposes™? Note that
Munby says that life, death, and parenthood are “merely” bga condructs, that is “solely or no
more or better than” legd condructs. Having made this remarkable observation Munby then
goes on to observe about life, “or to be more precise, the beginning of life, whatever that may
mean — there is this further difficulty ... current medicd and biologicd understanding is that
the beginning of life is not an event but a process which itsef lasts an apprecidble time. Even
biology and medicine therefore cannot tell us precisdy when it is that ‘life in fact ‘sarts ">
Perhgps Munby thought it prudent not to consult standard texts on embryology which hold
thatsjt is not only posshble, but scientificaly certain, to pinpoint the commencement of human
life

Thus, Munby, on his own admisson, does not know what “the beginning of life’ means nor
does he examine the vadt literature which would illuminae this issue.  Undaunted, he
proceeds to discuss what he doesn't know. He makes reference to his understanding of
‘biology and medicine despite having told us that s0 fa as the law is concerned life is
“merdy” a legd congruct. As problemdic as that is, he then tries to make a philosophica
digtinction between ‘event’ and ‘process. But can Munby tdl us what event is not a process,
or what process is not an event? A footbal meatch is an event; it is dso, a any time during the
playing of it, a game in progress and process. Fertilisation is an event and a process, an event
which takes 20 to 24 hours to be completed. Presumably Munby could tel us when the
footbdl event dats - the umpirés whigle Why can he not see that the beginning of
fetilisation, and therefore the beginning of human life, is when the fetilisation process
begins, ie insemination? Presumably because he does not know what “the beginning of life
means’, and even if he did it wouldn't matter snce “for legd purposes’ life is “merdy” a
lega congtruct which can be a variance with biologica facts. And if that is the case, one may
ask, not unreasonably, “why bother with the facts at dl?”

ISSUES OF FACT —EMBRYOLOGY 101

Crucid to the case put before Munby were questions of biologica fact. One of these had to
do with the meaning of “miscariage’. On SPUC's line of reasoning the expulson of the
embryo represents a “miscarriage’ whether or not that embryo has yet implanted in the womb
of his or her mother. Munby notes various incondstencies. For example, he firgt cites section
1(6) of the Surrogacy Arrangements Act 1985 which provides that:

A woman who carries a child is to be treated for the purposes of subsection (2)(a)
above as beginning to carry it a the time of the insemination or of placing in her
of an embryo, of an egg in the process of fertilisation or of sperm and eggs, as the
case may be, that resultsin her carrying a child.*®

He then notes that section 2(3) of the Human Fertilisation and Embryology Act 1990 (“the
1990 Act”) provides that:

For the purposes of this Act, a woman is not to be treated as carrying a child until
the embryo has become implanted.
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The crucid question before the court in the current proceedings was. is the woman carrying a
child when the embryo is not yet implanted such that a medicine or device which prevented
implantation could be said to be causing a miscarriage within the meaning of the 1861 Act?

To answer this and other scientific questions Munby does two things. First, he presents the
scientific evidence as he interprets it. Then he moves to issues of terminology, that is, the
names we cal things, however gppropriately or ingppropriately. This is where science may,
and often does, give way to the arbitrary preference and desire of those who have a financid
or other motive in ‘shifting the goa posts. Munby seems not to be aware of this aspect of
human nature, or a least chooses to ignore it. For example, he accepts unquestioningly the
evidence of Professor James Owen Dirife, called by Schering Hedth Care Limited, one of the
interveners in the litigation, as an expet witness. Apat from his undoubted academic
expertise, Drife does abortions and is a prescriber of the MAP, in this case PC4 or
Levondle®®  Accordingly, he is not an uninvolved or detached spectator; in political parlance
he is ‘a player’. Drife was asked to “provide an account of the meanings | ascribe to terms in
everyday use in gynaecologicd practice today.”®’ Not only does Drife dert us to the
subjective nature of his evidence, he dso is keenly aware of the power of language and
terminology to obfuscate or direct various meanings. He obsarves:

The other reason is a growing sendtivity among doctors to the implications that
medical language has for patients®

In rather matter of fact terms, one must be careful not to ‘frighten the horses in the dreet’. In
short, Professor Drife provides a fine piece of evidentid legerdemain. In media terms, the
professor provides convenient ‘spin’ which Munby is happy to embrace.

Therédationship of the preimplantation embryo to the mother

In his section on “Medica science — the processes of pregnancy as understood today”, Munby
makes a number of sdf-serving datements, purporting to be dtatements of fact, but which,
upon closer examination, Smply do not stand up to scrutiny.

Up until the attachment stage the embryo is not attached in any way to the woman
hersdf. All the stages thus far described happen in a free-floaing environment,
initidly within the fdlopian tube and then within the uterus which the deaving
embryo is believed to enter, during the trangtion from morula to blastocyd,
somewhere between four and sx days ater Time O — a week or more after
coitus®

Here Munby dates his beief that up until implantation, the embryo (he now uses the term
embryo) is ‘not atached in any way to the woman hersdf’. Why make this point unless the
intention is to make something of it? Which is what Munby does later. The meaning of
‘attachment’ in this context is a fuzzy one, Snce we are deding with events a the molecular
level. One could argue that a premplantation embryo which moves in intimate association
(touching, chemicd cues, hormond communication, nourishment, fluid, eectrolyte and other
exchange) is indeed "attached” to its mother. Certainly it does not float in outer space. The
point is this an intimate relationship has begun between mother and embryo, each of whom
has a completely digtinct genetic make-up. It seems amost otiose, if not trite, to make the
obvious point that each person throughout hisory has begun his or her life journey in
precisdy this way. One might aso ask, “ae our red and white blood cdls, body fluids etc
atached to us?” By Munby’s reckoning, the ansver must be “no”’. But the association is
intimate and essentiad for survival. The further one goes into the nature of the reactions and
inter-face between biological surfaces a the molecular level, the more it becomes apparent



7

that not much significance can be attached (there's that word) to the relationship between the
pre-implantation embryo and his or her mother compared with the post-implantation embryo
and his or her mother. Bit Munby thinks, pace modern scientific understanding, that this has
sgnificance for miscarriage.

When does the embryo begin to take shape?
Munby relies on old science when he makes the following statement:

The embryo only begins to form the early tissue layers by about 14 days after
Time O, in a process cdled gadtrulation which takes place through a structure
cdled the primitive stresk which is the first sign of the head to toe axis of the
embryo.*® [Emphasis added]

Contemporary research shows that this is not true and that the firs sign could be as early as
the point of sperm entry. We now know that the embryo begins to take shape from the
beginning, possbly even a the one cdl stage® In ay case taking shepe is of limited
ggnificance when the hidden and complex inner changes (in turn driven by the genes
themsdves) are the red drivers for embryonic development. Even if Munby was correct in
his use of [dated] scientific information, the time a which the shgpe of the embryo appears to
the eye is irrdevat in determining what the entity redly is that is an embryonic human
being. For dl of the data on which he relies, we do not detect him explicitly rgecting the
humanity of the foetus’embryo. But he does seem to want to ignoreit.

Welig the newer scientific datain Appendix 1.

Miscarriage

Leaving adde, for the moment, his opinions on the “dart of life’, let us examine what he says
about “miscarriage’.  Drife ‘condders, ‘beieves, or it is his ‘view' that “pregn begins
when the pregnancy test is positive, some ten to fourteen days after conception.”** Here
‘conception’ IS synonymous  with ‘fertilisation’, the beginning of a humen life  Drife
continues his subjective account of the word “miscarriage’” by reference to his ‘fedings about
what he was doing when prescribing PC4 or Levondlle.

Although | carry out abortions, | have never & any time felt that prescribing PC4
or Levondle, or fitting a coil or prescribing a progesterone-only pill is procuring
an abortion ... | do not know of any gynaecologis who feels that these
contraceptive methods are procuring abortions. Indeed, colleagues who oppose
abortion are - like me — keen to prescribe these contraceptives in order to reduce
the need for abortion.*® [Emphasis added]

Munby is clearly struck by these words of wisdom because he reterates them, uncriticaly, in
the very next paragraph. But what does this evidence tdl us? It gives us an indght into
Drife's sentiments (what he feels), and into what he clams others fedl, but it hardly advances
the case. What doctors feel they are doing may be quite different from what they are actually
doing as the history of medical practice clearly shows. Left to the medicd professon, and
presumably Munby, doctors could be carrying on with many unacceptable practices unless the
community did not intervene* The issue is not what Drife feels he is doing, but wha he is
actually doing, of which Drife seems to have little account. In any case it would be very
confronting and, as Sr Humphrey Appleby would say, “courageous’, for any gynaecologist
who fitted 1UDs, prescribed the pill, minipill, and MAP, to acknowledge that they had
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behaved illegdly by procuring miscarriages. Of this mdancholy fact of human nature, again
Munby has no account.

Since Drife earlier considered conception to be equivaent to fertilisatior™ how can he, in the
context of this debate, legitimaedy and consgently, cdl phamaceuticd agents
“contraceptives’  which, in fact, by his own admisson, prevent implantation after
conoeption/fertilisation has occurred, that is, after a new human being has been conceived?®
Moreover, Drife clams tha “pregnancy begins when the pregnancy test is podtive, some ten
to fourteen days after conception ... | reserve the term ‘pregnancy” for the phase after
implantation.”*”  But Drife is confused. In fact implantation begins a five to six days after
fertilisation. Munby cdealy agrees with Drifés confused, confusng and sdf-saving
testimony.*®

Munby’s next move is to cdl to witness a conaultant gynaecologis who gave evidence in
another matter, before moving to a consultation, of sorts, through certain medica dictionaries.

Here is where it gets rather intriguing. Munby identifies the medicd dictionaries and other
reference works relied on by al the various witnesses and cites what they have to say about
miscariage. It is the use of the medicd literature, rather than the evidence of the
gynaecologi<, that is more relevant for present purposes.

It is clear from these medicd dictionary references that Taylor (1984) supports SPUC, as does
the Internationd Dictionary (1986) except that conception/pregnancy is circular, Churchill’s
(1989), too, supports SPUC to the same extent as the International Dictionary (1986),
Butterworth’s (1978) supports SPUC on pregnancy and conception, except ‘miscarriage’ and
‘aoortion’ refer to the foetus, Reiss (1998) does not support SPUC's view, Stedman’s (1999)
does not support SPUC but appears somewhat confused’®, Mélloni’s (2000) supports SPUC,
and Dorland’s (2000) is not definitive in that it supports SPUC on pregnancy and conception
but miscarriage refers to “from the uterus’ but does say the “products of conception” are
expdled.

Incredibly Munby concludes the opposite of what the evidence actudly shows. He says
“With the sole exception of Taylor none of the dictionaries is unambiguoudy helpful to
SPUC’s case.”*®

How can this be s0? Eight definitions are given. On pregnancy, Taylor's, Butterworth's,
Méloni’s, and Dorland's al support SPUC; Reisss and Stedman's do not, and Churchill’s
and the Internationd are equivocd. On miscariage, Taylor's and Mdloni’s support SPUC;
Reisss and Stedman's do not, Churchill’s and the International are not hepful, and while
Butterworth’s appears not to support SPUC, it is confused on miscarriage, saying that it can
only occur after the 8" week. Dorland's is odd since it defines miscarriage as “loss of the
products of conception” which it defines as from fertilisation, but dso says “from the uterus’.
How the learned judge can conclude that the medica dictionaries support the view that
pregnancy begins once the blastocyst has implanted in the endometrium is anyon€'s guess.
Perhaps he was just brushing up on Lewis Caroll’s condderation of Humpty Dumpty about
words meaning ‘what | want them to mean’, or Perhaos more relevantly (aso from Carroll’'s
pen) “No! No! Sentence first — verdict afterwards.”

A detaled andyss of the definitions used in these and other medicd dictionaries is st out in
Appendix 2, but in summary the redity isthis

On pregnancy itis4 for SPUC, 2 againg and 2 indecisive.
On miscarriage, it is 3 for SPUC, 2 againgt and 3 problematic either way.
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Let us recdl, a this juncture, that Munby himsdf attempts no anadyss of the definitions used.
He samply dates them, presuming thelr import of legitimiang his condusons.  Then without
judtification he gates his conclusons, conclusons distinctly unfavourable to SPUC and in the
face of evidence he himsdf quotes and which is a variance with that concluson. It is here,
regrettably, that Munby’s biases are plainly in view: viz againg SPUC, and in favour of those
who favour a*socia consequences andlysis, and who also have financid interests at stake.

Munby's ‘essentid’ reason for dismissng SPUC's gpplication is that “as a matter of law” his
decison “mug ultimately turn not on what the word “miscarriage’ was understood to mean in
1861 but rather on what it means today”, and that whatever the word meant in 1861 “the word
‘miscarriage today means the termination of an edablished pregnancy, and there is no
established pregnancy prior to implantation.”>®> [Emphasis added] Not only has this not been
proved by the ‘evidence on which he rdies, it is farer to say that the opposte was more
likdy to have been shown. And why does Munby qudify the word “pregnancy” with the
word “edablished”. If there is no “established pregnancy” prior to implantation, as Munby
dates, is there at least a pregnancy? How is the ontologica character of the embryo changed
by a pregnancy becoming “established”? Munby smply does not say. Moreover, Munby
gratuitousy observes that in any case he does not “accept SPUC's case as to the meaning of
the word “miscarriage’ in 18617, In the firs place he has dready contended that “as a matter
of law” what the word meant in 1861 is not reevant, and secondly, and true to form, he does
not bother to communicate his reasons for this “observation”. Why does he do this? Is it the
case tha Munby is being definitive about something which is debatable to undermine the
evidence marshdled by SPUC, and especidly its reliance on the work of prominent medico-
legal academic, John Keown? We are now at the heart of the legal contest: if Keown (and
Tunke™) are correct, SPUC's application must succeed.  Likewise, for SPUC to lose,
Keown's thess must be discredited. His Honour, right readily, acknowledges this — as one
would expect in any adversarid proceedings.>*

The beginning of a human life

Munby's account of the beginning of humen life is replete with the mischievous and
tendentious use of language where fetilisstion and the developing human embryo ae
concerned. The clearest example of this refers to sperm, ovum or egg, and embryo, with
reference sometimes made to the egg in the process of fertilisation. But darity is the enemy
of opacity. And transparency is the one virtue which can hardly be said to gpply to Munby’'s
expressed underganding of embryology. The use of terms like ‘fertilised egg’ and ‘egg as
the equivdent of embryo is more typicd of partisans who, for their own purposes, wish to
reduce the mora dgnificance of the embryo by the use of labels, no matter how ingpt those
labels might be.

So itsés that Munby varioudy refers to the human embryo as “the fertilised egg”, or even “the
e’

Munby aso serioudy confuses ‘lifé with ‘a life. Ingead of accurately posing the relevant
legd, biologicd, and ethicd quesion, “When does a human life begin’, he tadks vagudy
about the beginning of life or “when it is that ‘life in fact ‘sarts”.>® No wonder he says that
he does not know what the term “the beginning of life’ means because, in the context of the
matter before him, it is without any clear meaning. Ingtead of using terms which serve only to
obfuscate, why does he not seek refuge in dlarity and specificity?

It is time now to return to a matter referred to briefly above, namely Professor Drife's account
of the beginning of a human life, which, as noted, Munby accepts uncriticaly. Drife, it will
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be recdled, is one of the partisans in the debate. He is hardly to be regarded as a disinterested
expert witness. He is more accurately described as ‘a player’ who, could be affected directly
by aruling from the court that would circumscribe the unfettered availability of the MAP.

In his largely unchalenged evidence which, as noted earlier, the Court accepted a face vaue,
Drife says.

The meaning of the word “pregnancy” has not changed in relation to the later
dages of gedtation, but | condgder that its meaning has changed in reation to the
earliest sages. In the past, pregnancy was suspected when a woman missed her
period and was confirmed by uterine enlargement, found on adomind or pevic
examination. Nowadays, pregnancy is confirmed by a postive pregnancy ted,
which can be caried out on ether urine or blood. It tests for HCG (human
chorionic gonadotrophin), a hormone produced by the placenta or the cdls
destined to form the placenta A pregnancy does not necessarily require the
presence of an embryo or fetus. For example, a common complication of early
pregnancy is an “an embryonic pregnancy”, in which the pregnancy test is
podtive, the woman feds pregnant and the placenta tissue is developing, but
embryonic development has faled a a very ealy stage. Such a pregnancy can
continue for two or three months before ending in miscarriage.  Nor does a
pregnancy have to be in the uterus: an “ectopic pregnancy” develops outside the
uterus, commonly in the fdlopian tube. Initidly it may indude a live embryo but
the pregnancy dmost dways fails, usudly around the second month. Bearing dl
these factors in mind, in my experience ndther doctors nor women normaly
condder that a pregnancy has begun until the pregnancy test is podtive, even
when (as in IVF) an embryo has been placed insde the uterus. The pregnancy test
does not become postive untii HCG can be detected, usudly around the time of
the missed menstrua period.>’ [Emphasis added]

A more criticd observer might have noted the following problems with the passage thet
Munby quotes from Drife. Drife asserts that a “pregnancy does not necessarily require the
presence of an embryo or fetus’. If Drife is prepared to cal a woman ‘pregnant’ who does
not have an embryo developing within her, how can he clam that a woman, who does have an
embryo within her, is “not pregnant’? The example he gives of a pregnancy which does not
have an embryo or foetus present is one in which embryonic development has faled a a very
ealy dage. That is, there was an embryo present after al! It is just that the embryo later
miscarried.

To add further confusion Drife dso says. “Nowadays, pregnancy is confirmed by a podtive
pregnancy test, which can be carried out on ether urine or blood.” It may be trite to observe
that when one confirms something, it means that that something is dready there. That is,
pregnancy tests serve to confirm or deny that an embryo is present, that the woman is
pregnant. Drife cannot escape the red and rather obvious fact that a pregnancy has dtarted
and our methods of detection, being limited, can only tell usthat after the event.

One has the impression that Drife is trying to redefine the meaning of the word “pregnancy”
to maich the result of a paticular chemicd test, which suggests that he wants to base his
argument on the limitations of detection. Which begs the quedtion: “if substances produced
by the pre-implantation embryo could be detected prior to implantation would the learned
professor change his understanding of pregnancy?’ And would the judge follow suit?

The fact remans, however, that Munby uses Drifé's logicaly confused testimony as the basis
of his understanding of what the word ‘pregnancy’ means, and what condtitutes the begnning
of ahuman life. Munby quotes from Drife stestimony by way of conclusion:
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In my view pregnancy begins when the pregnancy test is podtive, some ten to
fourteen days after conception. My reasons relate to the large numbers of
fertilised oocytes which are believed to be lost during the norma menstrua cycle.
| do not believe these can be described as “pregnancies’. When teaching students,
| decribe the processes of spermatogeness, ovulaion and fetilisation as a
continuum with implantation and early pregnancy development. | reserve the term
“pregnancy” for the phase after implantation. When taking to patients, | would
not use the term “pregnancy” until a pregnancy test was podtive or a mendrud
period had been missed.>®

Wha do “the large numbers of fertilised oocytes which are believed to be lost during the
norma mendrud cyd€e’ have to do with the definition of when a woman is pregnant? Al
that Drife has to offer us is his ‘bdief’ that these cannot be described as ‘pregnancies. It is
hardly reassuring when the scientist gives us the benefit of his ‘beliefs rather than argument
based on facts, and even less so when a judge, who, having abandoned reliance on morals or
religior?®, accepts such ‘beliefs uncriticdly, ‘beliefs which have less to be sad for them
than ether rdigion or mordlity.

Drife continues with his unscientific and philosophicaly flawed account of the beginnings of
human life with his declaration that he has a penchant for “teaching (Sc) sudents that the
processes of spermatogeness, ovulaion and fertilistion [arg]l a continuum with implantation
and early pregnancy devdopment.” This, of course, is sheer nonsense.  Drife is implying that
the combination of diginctly different gendtic materid from two separate individuds is
continuous with a single geneticdly digtinct new individud. Moreover, if oermatogeness,
ovulaion and fertilistion ae a ocontinuum with implantation and ealy pregnancy
development, not only are the textbooks wrong, but arbitrary preference determines when a
new individud human actudly begins If sperm and egg are continuous with embryo, then
why not embryo continuous with born child and so on? Reductio ad absurdum. Furthermore,
if pregnancy begins, as Drife clams, at about 10 to 14 days after conception, yet implantation
begins a 5-6 days, how can pregnancy be said to coincide with implantation, as Munby o
categoricaly states®®  Munby adds his own confusions to the Drife reflections, upon which
he has chosen to rely exclusively, thus:

“Miscarriage” means the loss of a dinicdly recognised pregnancy. Since a
pregnancy cannot be recognised untii HCG can be detected, and HCG is not
produced until implantation has been initiated, a miscarriage will not occur prior
to implantation. As | have explained above, a clinicaly recognised pregnancy
generdly means that at least one mendrud period has been missed. Rardy
nowadays a pregnancy test may be podtive before a period is missed and if the
period occurs a few days late it may be considered to be a very early miscarriage,
but this gpplies to only a smal number of cases. From various strands of evidence
it has been cdculated that in a normaly cycding woman who is sexudly active
and not using contraception, conception will occur in about 85% of cycles. Of
those fertilised eggs, around 15% will be logt before implantation begins.  Of
those which begin to implant, only about hdf will implant successfully. Of the
haf which do implant successfully (as shown by detectable HCG in the woman's
urine), between one third and one hdf will be log a the time of the menses.
Overdl, therefore, around 75% of dl conceptions are followed by an apparently
norma period. These loses of fertilised eggs, whether before or after
implantation in a cycde ending with norma mendrudtion, do not involve a
dinically recognised pregnancy and are not covered by the term “miscarriage’.**
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Here Drife confirms that the issue is redly about the limits of detection, and the recognition
of a process or an event that has dready begun, a process well identified by embryologids.

Drifés interpretetion of the meaning of the word ‘miscariage is connected to his
understanding of what conditutes a pregnancy. The last hdf of this paragraph is particularly
problematic. Fird, Drife cdls a post-implantation embryo a fertilised egg.  Second, he dates
that a dinicaly recognised pregnancy cannot be sad to have occurred if there is “norma
mendruaion”, even if an embryo has implanted. However, he has ealier stated that a
clinicaly recognised pregnancy occurs with the detection of HCG which, on his view, can
only happen after implantation. Drife presents differing and conflicting accounts about what
condtitutes a pregnancy. |s the detection of HCG the determining factor or is it not? Drife is
confused. And if heis confused, what hope for any court relying on his evidence?

The Drife/M unby conclusion on the ‘start of life

Munby again quotes Drife about the ‘dart of lifeé. Since Munby expresses no disagreement
with this concluson, and seems to have accepted pretty well everything the Schering witness
has to say, we may safely say that thisis Munby’s conclusion too.

| condgder that dating “the start of life” from a paticular point in time is not
helpful in a clinical sense or indeed possble in a scientific sense. | agree with
those who have pointed out that DNA (the sdf-replicating molecule within the
chromosomes) is immortd. It perpetuates itsdf endlesdy, sometimes in the cels
of the human body and sometimes in the sperm or the eggs. This continuum is
uninterrupted, except if an individua dies childless®?

Munby and Drife have emphassed the words “sart of life’ by putting them in bold. They
adso seem to say ‘life is redly about sdf-replicating DNA.  Agan they use terminology that
is a once vague as well as reductionist. It is vague, Snce what is & stake is the beginning of
a human life The sperm is dive, the egg is dive, and the embryo is dive. But the sperm and
egg are not the same as an embryo. The embryo is a living human being with dl of the
capacities necessary for its continuing development to foetus, newborn child, adolescent, and
adult. The same cannot be said of sperm and egg. It is wearisome to have to State the
obvious. But since the obvious has appeared to escape their attention, it needs to be repeated
here.

And Drife and Munby ae both reductionis when they suggest that life, in essence, is
immortal DNA.

In the fird place DNA is not ‘immortd’. It is not immorta in the obvious meaning of the
word since it can be destroyed. Furthermore it is not immorta in the sense that DNA is not
only premixed in the creation of sperm and egg, but then upon the union of egg and sperm a
completely new arangement of the DNA occurs  The fact that genetic information in the
form of DNA may be passed on does not mean that by itsdf it conditutes anything that could
be cdled the identity of an entity. In any case Munby and Drife contradict themsdves when
they observe that the “immortd DNA” comes to an end “when an individud dies childless’.

Even here they seem to take no account of identica twins or triplets where only one of them
ischildiess

Second, since there is a least a 95% homology of DNA amongst mammals, are Drife and
Munby suggesting that there is a morad equivaence between say chimpanzees and human

beings?
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Third, it is absurd to reduce a human life to its DNA dnce a human being is a complex
interaction of the given (DNA as it is organised in a human being from his or her conception),
socid and environmenta influences, and an individua’ s exercise of free choice.

Findly, knowing when a humen life has begun is crudd dinicdly in, for example,
reproductive technology. For Drife to say, as he does, that “dding “the gart of life’ from a
paticular point in time is not hdpful in a dinicd sens?’ is extraordinary. After dl, the
company on whose behdf he is giving evidence makes a fortune out of knowing how to stop
that event which occurs a “a particuar point in time’. Indeed the MAP has been developed
precisely to prevent that event occurring or, if too late for that, to make sure that the newly
conceived embryo cannot implant in his or her mother. In a drictly scentific sense, of
course, it must be possble to know when human life begins or, again, where would our
reproductive technologists and producers of contraceptives be left? Scientists only become
confused about the beginning of a human life when it is in thar interess to sow confuson,
while judges and philosophers obfuscate by recourse to Spurious and contentious
philosophicd digtinctions such as between ‘humanity’ and ‘personhood’, with only the latter
attracting legal protection.

MUNBY, MORALITY AND CONSEQUENCES

In his opening section on law and morads Munby emphasises that, “so far as this court is
concerned, this case has nothing to do with either mordity or religious bdief.” He sats
himsdlf the following task:

The issue which | have to decide is not whether the sdle and use of the morming-
dter pill is mordly or rdigioudy rignt or wrong, nor whether it is sodadly
desrable or undesrable. What | have to determine is whether it may conditute an
offence under the 1861 Act.%®

Munby’s account of the law, then, is that it is not bound by biologica facts, nor is it bound by
mordity, rdigion, or socid consequences. For Munby the law appears to operate in a way
that is detached from the mord consciousness of people, ther rdigious senghilities, the
confines of science, or even the social conseguences, other than those prescribed by certain
pharmaceutical companies.

Where science is concerned he relies dmogt entirdy upon the evidence from one of the
“Interested Parties’, Schering Hedth Care Limited, and despite the fact that “there was
evidence from a number of eminent doctors explaning in very condderéble detal the
processes of conception and pregnancy”®.  So when it comes to mordity and socid
consequences, far from eschewing it as he sad he would, he embraces an undeclared and
crude form of utilitarianism in which consequences determine the rightness or wrongness of
an act.

The firg declaration of his hermeneutica prism occursin the first paragraph of the judgment:

This case rases medicad and legd questions of grest complexity, difficulty and
interest. It raises aso mord and ethical questions of great importance. But it is no
exaggeration to say that the outcome of this case may potentially affect the
everyday lives of hundreds of thousands, indeed millions, of ardinary men and
women in this country. [Emphasis added]

Then in a section entitted ‘Socid Redities, a paas. 71-76, further contours of the
consequentialist prism are particul arised:
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| have made it clear that the court cannot concern itself with moral or religious
issues. But that does not mean that | can blind myself to the social realities, which
underlie this case, nor to the social implications were | to find in favour of SPUC.
| shdl have to condder in due course the extent to which, if a dl, | amn permitted
to have regard to such matters in congruing the 1861 Act. | shdl aso in due
course have to condgder in more detaill what | might call the ‘socid’ case presented
by FPA in answer to SPUC. Here | merely outline two of the sdient features d
this aspect of the case.®® [Emphasis added]

The consequences, some dready noted, that seem to bear heavily on Munby’s ddiberations
and ultimate conclusions are these:

If SPUC succeeds then other ‘forms of so-caled contraception’” would be caled into question
such as intra-uterine devices, progestogen only pills and even the ordinary combined pill, dl
of which are “capable of inhihiting the implantation of a fertilised egg.”®®

The ambit of SPUC's chdlenge is not jugt to the crimindity of women usng the MAP, but
dso to “dlegaions of serious crimindity” involved in usng any device or chemicd tha
inhibitsimplantation.®”

If SPUC succeeds it threstens the present Stuation where “the medica professon and femde
members of the public have for years been operating on the basis that the use, prescription
and supply of such chemicals and devicesislega and involves no potentia criminality.”®®

If SPUC succeeds women will not be able to get Levonele on weekends and public holidays
and in any case it could only be prescribed by doctors who had complied with the
requirements of the Abortion Act 1967. Further consequences would be that Levondle would
ather not be adminisered a dl or if it is adminisered it would be adminisered a a time
when it is less effective and more likely to operate podt-fertilisation. Moreover, there would,
says Munby, “inevitably be an increese in the number of abortions as conventionally
understood, a result which, Schering suggests, SPUC would presumably not welcome.”
[emphasis added]*°

In the context of socia consequences Munby repeets the point made by FPA tha “emergency
contra:ep’gié)n Is safe, ample and effective. Abortion is both medicdly and psychologicaly
invasve”

The assertion of Ms Weyman from FPA that “there are overwhemingly strong reasons why it
IS better to provide emergency contraception than to put more women in the podtion where
they may need to seek an abortion.”"*

Wha was, a the outset of the judgment, the whiff of attention to “socid consequences’
becomes, later in the judgment, a suffocating dependence on it. Munby devotes a full
seventeen paragraphs to “the socid case” Having noted that “the socia case for the morning-
after pill, and its avallability as a pharmacy only, as opposed to a pescription only, medicine,
is at the forefront of FPA’s case” "%, Munby makes this extraordinary declaration:

FPA’s case is important. | should ded with it in some detall because it sets out
what for most people, other than lawyers, this case is really about.”® [Emphasis
added]

It is astounding to find that a judge in a court of law, not the court of public opinion or the
academy, devotes so much space to something which he has dready said is not the issue. Is
he usng “wha for most people this case is redly about” as a cloak behind which he can
snuggle socid consequences onto centre stage? But remember, Munby has previoudy
promised that “the issue which | have to decide is not whether the sde and use of the
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morning-after pill is moraly or rdigioudy right or wrong, nor whether it is socially desirable
or undesirable.”’* [Emphasis added]

Worse gill Munby, dther through reluctance or incgpability, fals to test the evidence or
counsd’s contentions.  For example, Ms Weyman makes an unsubgtantiated clam, which
Munby declares to be “dartling in its implications’, that research demondrates that in those
countries which have good contraceptive services and provide good availability of emergency
contraception as ‘back-up’, abortion rates are low””®. Well, which countries, and how low is
low?® Then, just 3 paragraphs later his Honour quotes Ms Weyman dlearly contradicting
herdf:

It is very difficult to produce direct evidence that if emergency contraception
ceases to be avalable, or becomes more difficult to obtain, then the number of
abortions will rise However, in my view it is ovewhdmingly likdy tha this will
be the case. It follows from the large numbers of women who use emergency
contraception a the present time, that the numbers of unintended pregnancies will
increese. Emergency contraception has the potential to reduce the need for
abortion.”’

In other words, Ms Weyman does not cite research studies to support this revisonist account,
but relies on inferentid argument to support her dready declared ‘view’. In any event, if
SPUC's argument is correct, that the MAP causes abortion in some cases, then the overdl
numbers of abortion may well be said to increase.

So, despite Munby’'s protestations to the contrary in some parts of his judgment, socid
consequences clearly bear very heavily upon him and in such a way that it would suggest that
he would have been very unlikely to have reached any other conclusion than the one he did.

Is it posshble tha the judge's personal preoccupation with consequences lead him to
miscongrue the law? To answer that question we will have to turn, ultimately, to the legd
issues at stake.

One might dso note, with some dam, a degree of sdf-judification and sdf-satisfaction on
this point in the judgmen.

This is a concluson which | have arived a by what is | beieve, nothing more
than a drict goplication of the principles of <atutory condruction clearly
established by cases such as Ireland, Fitzpatrick and Oakley. There has been no
need for me in this case, as there was for the Court of Apped in Quintavalle, to
dran the Paliamentary language. Far from my having impermissibly usurped
Parliament’s function | have merely performed my judicial duty in striving to give
effect to what | believe was Parliament’s clear intention. Nonetheless | have to
confess that this is a conclusion which | have come to without any regret. Quite
the contrary.’® [Emphasis added]

There are many curiogties in the judgment. For example, one must marvel a Munby's sdf-
contradiction when he avers, on the one hand, that he must divine the intention of parliament,
but not as paliament intended when the legidaion was enacted. So one might ask, not
unreasonably, how one can discern how one gives effect to “Parliament’s clear intention”
without having recourse to the clear intention of parliament when the legidation was enacted.
As his lordship dated a the outset of his judgment, he prescinds from establishing what the
word “miscarriage’ meant in 1861 in favour of what the word means today.”® It would seem
to be impossible on these grounds to be giving effect to Parliament’s clear intention if one is
committed to giving a meaning to the essentid word or concept which accords with a
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contemporary understanding of that word or concept, the so-caled “purposive approach” to
Statutory interpretation.°

It seems clear that Munby’'s preoccupation with FPA’s “unanswverable’” socia case is never
far from the surface, even though the judge sad that his decison was not in any way
dependent on such considerations.

There would in my judgment be something very serioudy wrong, indeed
grievoudy wrong with our sysem — by which | mean not just our legd system but
the entire sysem by which our polity is governed — if a judge in 2002 were to be
compelled by a daute 141 years old to hold that what thousands, hundreds of
thousands, indeed millions, of ordinary honest, decent, law abiding citizens have
been doing day in day out for O many years is and aways has been crimind. | am
gad to be spared s0 unattractive a duty. The socid case put by FPA, and
supported in dl paticulars by the Secretary of State, remains wholly unanswered
by SPUC. Preferring to concentrate, as it is entitled to, upon narrow lega issues,
SPUC has not attempted to refute FPA’s case. | strongly suspect that it could not,
even if it wished to.* [Emphasis added]

It is odd that one of Her Mgesty's justices would find argument from someone who appeds
drictly to law so unappeding. Munby agrees with Ms Weyman of FPA that the legd and
socid consequences of SPUC winning the case would be:

?? A very large, dthough indeterminate, number of women would be crimindized

?? Users of other abortifacients (what Munby likes to refer to as contraceptives) such as
|UDs and “all hormonal contraceptive methods’ would likewise be crimingized 2

Apart from the fact that the clam about all rather than some hormona contraceptive methods
is fase, he asserts that to these cdams there is smply no answer. Wadl, so wha? On
Munby’s own account he is faced with a question of law, and its interpretation, no matter
what the socid consequences. In any event, how legdly relevant are the judge's persond
opinions on this matter which he labours through copious references to certain witnesses
socid opinions, opinions which on his own account should have had no bearing on the
outcome of this case.

And why does Munby taunt SPUC for not attempting to refute FPA’s ‘socid casg? It was
surdly not for SPUC to waste the Court’s time on matters the Court consdered irrdlevant and
which are not, drictly spesking, legal consderations. Reather it was for Munby to set asde
such evidence if he truly found it to be irrdevant on the grounds tha it would make no
difference to what he saw as his job. It is in no way unreasonable, then, to conclude that
Munby’s judgment seems to have been drongly coloured and influenced, perhgps even
determined, by persond socid and mord attitudes of a kind antitheticad to the legd clams of
the applicant, SPUC. His agreement with and use of the FPA ‘socid case confirms such a
view.

MUNBY VERSUS KEOWN

At the heart of the SPUC case was evidence provided by legd scholar Dr John Keown, who
was, & the time of the litigation, Senior Lecturer in the Law and Ethics of Medicine in the
Univeraty of Cambridge and Senior Fdlow of Queens College, Cambridge. Munby refers
to two of Keown's published works. The first is Keown’'s book Abortion, doctors and the
law, subtitled Some aspects of the legal regulation of abortion in England from 1803 to 1982,
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(Cambridge Universty Press, 1988). The second is his article ““Miscarriage’: A Medico-
Legd Andyss’ published inthe Criminal Law Review in 1984.

Munby cites from Keown's firs witness satement a passage which, he says, most clealy
summarised “the thess underlying Dr Keown's andyss’. Keown referred to the research he
undertook for his book:

Pat of that research involved a specific sudy of the question whether section 58
of the Offences againg the Person Act 1861 prohibits, by its use of the word
‘miscarriage, dtempts to prevent the implantation of any fertilised egg which
may be present. To ascetan the meaning of the word ‘miscariage in the
nineteenth century | carried out a survey beieved to include al maor obstetrical
texts published in England between 1788 and 1910. The study concluded that
‘miscarriage was understood in 1861 by medicd and medico-legd authorities to
include a falure to implant and that, applying the ordinary meaning of the word a
the time the dtatute was enacted, section 58 was intended to prohibit attempts to
procure abortion from conception (fertilisation). The above texts were unanimous
in either supporting or not contradicting this conclusion. The study was published
as “Miscarriage’: A Medico-Legd Andyss in [1984] Crim LR 604. Nothing |
have read since then indines me to retract anything in the article

The Keown pogtionisthis.

?? A correct reading of the 1861 Act must have regard to what the Parliament of the day
intended to do by passing that particular Act.

In determining what the Parliament intended to do in 1861, regard should be had to what the
key words in the Act meant at the time when the Act was passed, and not to what those words
may, for one reason or another, have come to mean more than 140 years later.

?? The word “miscariage’ was understood in 1861 by medicd and medico-legd
authorities to include “afailure to implant.”

?? That being the case section 58 of the Act was intended to prohibit attempts to procure
abortion from conception (fertilisation), including any attempt to prevent the embryo
from implanting in the uterus.

Munby only looks a some of the texts which Keown conddered, and, for reasons not
declared, only those Munby persondly considers to be the most important. He concludes that
the unanimity to which Keown has referred is smply not there, that the texts “are very far
from unanimous’.®*  Of the texts tha Munby identifies as “most important”, he considers

those of “John Ramsbotham, Burns and Francis Ramsbotham provide Dr Keown with no such

support”.°

What needs to be examined here, then, are these texts, not those which the judge concedes

support Keown's thess. We must recadl that Keown is saying that the texts either support his
concluson or a least do not contradict them.

Munby firsily quotes John Ramsbotham who describes abortion as follows:

Abortion, or miscarriage, implies the premature expulson of the contents of the
impregnated Uterus. This midfortune may take place a any intermediate time
between the act of impregnation, and the completion of the common term of
pregnancy: but either of the preceding words is more generdly agpplied to that
occurrence in the early stages of gedtaion. The expulson of the uterine contents
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after tgg seventh month of pregnancy, may be more properly termed “premature
[abour.

Munby's assertion, and that is dl it is, that John Ramsbotham's podtion not only does not
support Keown but ‘on the face of it' contradicts him, is smply untrue. In fact a close
reeding of Ramsbotham shows that he cdearly supports Keown, the only dight ambiguity
being in the term ‘impregnated uterus. However, snce impregnation, as Munby
acknowledges®’, is to be equated with fertilisation, the ‘impregnated uterus likey means the
uterus podt fertilisation. So it is tha Ramsbotham identifies abortion or miscarriage as the
“premature expulson of the contents of the impregnated uterus’. This obvious reading of
Ramsbotham is especidly judtified in the light of his more precise comment that follows, viz
that “this misfortune may teke place a any time between the act of impregnation [fertilisation
as acknowledged by Munby] and completion of the common term of pregnancy.” Munby’s
interpretation, on his own admisson a superficid one®®, rdies on linking the word
“impregnated” with “uterus’ and without regard to the way these words were used ether a
the time or even later in the same paragrgph. Curious, since he himsdf acknowledges that
“what we would cdl fertilistion (then often referred to as imEregnation) takes place in the
fallopian tube and before the fertilised ovum passesinto the uterus’ .8

Next there is the 1843 text of John Burns, The Principles of Midwifery including the Diseases
of Women and Children (10" ed.). At pages 304-305 Burns has thisto say:

The usua period of utero-gestation is nine months, but the foetus may be expelled
much earlier. If the expulson takes place within three months of the natura term,
the woman is said to have a premature labour; if before thet time, she is sad to
miscarry, or have an abortion. The process of abortion, consists of two parts,
detachment and expulsion; but these do not dways bear an uniform relation to
eech other, in ther duration or severity. The firg is productive of haemorrhage,
the second of pain; for the one is atended with rupture of vessds, the other with
contraction of the muscular fibres ... The symptoms then of abortion, must be
those produced by separation of the ovum, and contraction of the uterus.
[Emphasis added]

At firg gght, Burns gppears, by mentioning ‘detachment’ in connection with abortion and
miscarriage, not to support Keown. But Burns goes on to say, in the very next paragraph:

The ovum may be thrown off a different stages of its growth ... The process of
gestation may be checked, before the ovum can be readily detected, and when the
decidua only is diginct. In this case, which occurs within three weeks of
impregnation, the symptoms are much the same with those of menorrhagia*

Burns here describes loss of the “ovum” - the term was commonly equated at that time with
the embryo - in the very same breath as he discusses abortion. Indeed, in an earlier edition,
Burns expresdy dates that the “process of gestation may be checked, even before the fetus or
vesicular part of the ovum has descended into the uterus ...”%' He is describing loss of the
“ovum” before implantation as “checking” the “process of gedtation” that he has described
dsawhere as beginning with conception/fertilisatio™.  Perhaps the only reason he does not
expressy cdl this an abortion is because abortion is precisdly wha he is dready taking
about.

It must dso be said that the passage seems to be more interested in the symptoms of abortion.
In the case of the expulson of the embryo before implantation, that can even take place in a
way that is, a a conscious leve, asymptomatic as fa as the woman is concerned. As a
clinician Burns would never have been presented with a Stuation in which a pregnancy loss
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occurred prior to implantation, even though with foresght he acknowledges that such a loss
can occur.

Interestingly, Burns dsewhere confirms his views about the dgnificance of life immediatey
post- conception:

Some women fed, immediately after conception, a particular sensation, which
aoprises them of their situation.>®

And,

It is not to be supposed that the child is not dive till the period of quickening,
though the code of crimind law is absurdly founded on tha idea The child is
dive from the first moment that it becomes visible®*

Burns was quite aile to visudise the pre-implantation embryo as evidenced by his
descriptions of them.

At the very lesst, Keown may judtifiably say that Burns does not contradict his postion, and if
anything, supportsit.
Findly, Munby refers to Francis Ramsbotham as one who aso contradicts Keown's position.

In his The Principles and Practice of Obstetric Medicine & Surgery in reference to The
Process of Parturition (ed 4, 1856), Ramsbotham wrote (at pages 63-4):

By abortion or miscarriage, is meant the premature expulson of the contents of
the gravid womb, before the term of gedtation is completed. ... The process of
abortion conssts of two parts — the separation of the ovum from its uterine
attachment, and its expulsion from the uterine cavity.

Taken in isolation, this passage from F. Ramsbotham does not appear to support Keown. But
it is likdy that F. Ramsbotham is not being comprehensve in his definition of miscarriage,
snce he is providing indruction for dinicians who must ded with the posshility of abortion
in women after a pregnancy is confirmed. Furthermore, F. Ramsbotham, like others a the
time, discusses the falure of ectopic pregnancies occurring outsde of the uterus, thereby
acknowledging that pregnancy loss is not necessarily limited to expulson from the uterus It
is just that the loss of a pregnancy prior to uterine atachment was dinicdly irrdevant in
1856.

Elsawhere, F. Ramsbotham does dlude to the fact that abortion means losing the “ovum” a
any stage post-conception when, in the section on the history of abortion, he says:

There is no animd whose habits we are acquainted with that may not lose the fruit
of conception prematurely.*®

Francis Ramsbotham then, while not expressy supporting Keown's postion, does not
contradict it either.

Munby concludes that these three authors “are strongly supportive of the idea that miscarriage
becomes possible only after implantation”.®® But this is serioudy to misread these authors,
and no amount of assurance from Munby that his view describes “that fact — and fact it is¥,
will change a far reading of John Ramsbotham, Burns, and Francis Ramsbotham.  Munby
might like to think that a misrepresentation of three authors out of 18 “is whally destructive of
Dr Keown's thesis’®®, but this stretches his credibility beyond its dastic limit. Perhaps it is a
this point that Munby gives up any pretence of being the objective judge, assessng the
evidence in a dispassionate manner, to become, instead, the passionate partisan.
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Before offering some observations on certain matters of law and jurisprudence to conclude
thisarticle, there is one rdated judgment of Munby that requires brief consideration.

THE COSTSJUDGEMENT

On 10" May 2002, Munby delivered another judgment, related to the substantive proceedings.
In it he dedt with three maiters. the form of the order to be made, the costs of the
proceedings, and whether leave to gpped from His Honour’ s decision should be granted.

There was no disagreement as to the form of the order. Munby smply made an order
dismissng SPUC sclam.

Matters were a little more complex, and rather more contested, on the subject of “cods”
Both the Secretary of State and Schering sought costs from SPUC. SPUC agued in the
dterndive tha (a) there should be no order as to codts, or (b) only the Secretary of State
should be awarded costs, or (c) any award of cods should be modest. A fundamentd
argument of SPUC was that it was acting on the basis of, and in, the public interest. Counsdl
for SPUC aso pointed out that a Sgnificantly adverse costs order againgt it would have
deleterious effects on SPUC' s activities.

Munby regjected SPUC's arguments on costs and made an order in favour of the Secretary of
State. But there was more to come.

Acknowledging the important public advocacy role played by SPUC, Munby sad that “it is
very much in the public interest that organisations such as SPUC and FPA should continue to
engage in vigorous debate on matters such as that which | have had to consider.”®®  However,
he went on to find that what was presented to the court was a “manufactured dispute’, that is,
adispute manufactured by SPUC. It isworth quoting him at length:

...True it is that the topic [of the legdity of MAP] was, on one levd, the subject
of continuing public debate, true that there was, as | have held, no settled or long-
held legd interpretation of the word “miscarriage’ in this context, and true tha
there was, to an extent, continuing academic controversy. Granted al that, but the
fact remains that in the humdrum world of everyday life, s0 far as | can seg, this
was dmply not a matter of genuine public concern a dl ... & leest not until
SPUC commenced these proceedings.

As | have dready remarked, the essentid issue underlying these proceedings was
identified as long ago as 1962. The morning-after pill has been avalable to the
public since 1984. One cannot help thinking that if there was a red point it could
— and would — have been taken a long time ago, indeed a any time since 1984.
Mr Gordon [senior counsel for SPUC] was not able to point ... to a sngle
prosecution or threat of prosecution or other litigation since 1962 questioning the
legdity of ether the didribution or the use of the pill, the mini-pill or the
morning-after pill.... There has been rumbling academic controversy, though
even in the Academy the preponderant view has for some time now been entirdy
contrary to that espoused by SPUC. In the redm of practica politics the matter
has redly been sdtled snce the satement by [the then Attorney-Generd] Sir
Michael Haversin 19831%°

Munby did not believe that SPUC's intention was to clarify the law. His Lordship consdered
that the proceedings were ‘amost doomed to failure 1! Such a view dearly coloured the
Court’s attitude to the quite novel gpplication by Schering to have its costs paid. Such an
gpplication was nove for a least two reasons.  Fird, traditiondly, interveners do not receive
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orders for costs. They intervene, not as a party but because they seek, with the court's
permisson, to contribute to the ventilation of legd issues which otherwise might not come
before the court, and or because the intervener has some legitimate lega interest to protect.
The other reason for novety in the case was the somewhat ‘David and Goliah' pairing
between SPUC on the one hand, and Schering, a pharmaceutica giant of some means, on the
other. SPUC provided the Court with evidence of its difficult financid pogtion and how
negatively impacted it would be with a heavy costs order againg it.

Schering’s arguments for an award of costs were fourfold: (a) that their [financid] interests
were directly affected. They dleged, and the Court accepted, that their sales would be tainted
by crimindity. (b) Schering was a digtinct legal entity to the Secretary and required separate
representation.  (C) Schering's evidence was digtinctive and helpful to the court; the court
agreed. (d) Schering's evidence was not duplicative of FPA. Munby aso held that Schering
was in fact the red defendant in the proceedings. Stated pithily, Munby sad: “The smple
redity is that this case without the active participation of Schering would have been a ‘Hamlet
without the Prince’”%?  For these reasons, he awarded costs against SPUC and in favour of
Schering, in addition to the costs award in favour of the Secretary of State. Moreover, both
the Secretary of State and Schering received an award for al their costs. The Court held that
there were no grounds for any reduction in that award.

It is not unreasonable to divine some pite in Munby’s cost judgment, a desire to “king hit” a
group that he gppeared to treet with cyniciam, if not disdain.

The find matter for condderation in reaion to the ‘cods judgment’ was permisson to
apped. The Court took the view that there was no redlistic prospect of an appea succeeding;
accordingly, there would be no grant of permisson to agpped. Munby locuta est. Causa finita
est.

MUNBY, THE LAW & POLICY

It remains got to offer a few very brief comments on these judgments which clearly do
nothing to advance the cause of life, nor, for that matter, the protection of women.

Fird¢, Munby consders law as ‘vdue-neutrd.” As with every other discipling this is a
convenient fiction. Moreover, he dates precisdy that the ‘socia case of FPA was utterly
convincing. But one might reasonably ask how and why should one ‘socid case take
precedence over any other in acourt of law?

Secondly, traditiondly, law has contributed to the public mora culture, or mora ecology, of
society.  In this ingance, as in others, mora wrongs are defended legdly as rights — hence
‘the right to abortion’, ‘the right to contraception’, etc. In advancing such ‘rights, culture
becomes increesingly nihilisic. Law ought to educate, protect and regulate. According to
these judgments, the only thing it does with respect to the morning after pill is to protect the
lucrative profits of its manufacturer.

Thirdly, it took exactly ten years for courts in the UK to caich up to the ‘enlightened
jurisorudence of the US Supreme Court, on show for dl to see in Planned Parenthood v
Casey. But, catch up, they have.

APPENDIX 1

Recent work by Richard Gardner of Oxford Universty in the UK reveds that the early
embryo dready shows some asymmetry even a the single cdl zygotic stage®®  Interestingly,
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a firg, no one would take Gardner’'s work serioudy. “People were quite hogtile” he recdlls,
and it took 5 years before anyone would listen.'®*  Previous research had aready shown that
the 5-day-old blastocyst has an axis that gppears to line up with the later foetus, suggesting
that asymmetry is formed a least as ealy as the blastocyst stage!®® Work by others went
ealir dill, even identifying the point of sperm entry as the key for determining axis
formation®®, dthough this work has been challenged. Zernicka-Goetz thinks thet if the first
cdl divison in these embryos produces cdls that contribute more equaly to each hdf of the
blastocyd, it will boost her theory that the point of sperm entry is the key factor.

Zernicka-Goetz and co-workers dso found that enough specidisation had taken place in the
2-cdl embryo to cause each cdll to pursue different lineages in the developmental process '’

Further gudies that illuminate the directedness of early embryonic development reved that
the early embryo dso produces a variety of substances for various signdling purposes. Some
of these have been known for some time and ther role is patidly understood, while others
such as various growth factors are currently the subjects of research. Augtin notes that the
fertilised “egg releases a substance cdled early pregnancy factor (EPF), which can be
detected in the woman's blood and provides useful information should the pregnancy fal a a
later stage’. 1% In the paper to which he refers, the authors note that “early pregnancy factor
(EPF) is known to be detectable in sera of pregnant woman within 24 to 48 hours after
conception”.'%®  Austin aso notes that ‘platelet activating factor’ is released by the blastocyst
prior to implantation providing another early indication of pregnancy. *1°

Furthermore, if preimplantation embryos are cultured in groups rather than individudly, then
they have a better chance of implanting. The dudy authors suggest that this finding can be
atributed to the “beneficid effects of gpecific embryo-derived growth promoting factors’,
dthough they were uncertain what those factors were !

All this suggests that early embryonic development is precise.  Furthermore, it would seem
that the vishle manifestaions of gpecidisaion ae evidence of the invisble and as yet
unidentified machinations within the cdls condituting the embryo, which may be gradudly
reveded as science refines its observationa techniques. With the arrivd of new information
from the Human Genome Project, it is likely tha we will rgpidly discover more about the
complex, orchestrated and highly directive early stages of human embryonic development that
are beyond microscopic sight.

At times it has been assumed by some that the early embryo is undifferentiated or
unspecidised and therefore less human and with diminished mord worth. These recent
findings chdlenge that view. The human embryo specidises in complex, directed and precise
ways from the moment of sperm penetration onwards.

As Helen Pearson notes, the truth is that “your world was shaped in the first 24 hours after
conception. Where your head and feet would sprout, and which side would form your back
and which your bdly, were being defined in the minutes and hours after sperm and egg
united. Rather than being a naive gohere, it seems that the newly fertilized egg has a defined
top-bottom axis that sets up the equivaent axis in the future embryo.”**?>  Pearson concludes
that “What is dear is that devdopmentd biologists will no longer dismiss ealy mammadian
embryos as featureless bundles of cells— and that leaves them with some work to do.”**3

APPENDIX 2

The 8 dictionaries used in the judgment by Munby have been supplemented here with 10
additiond dictionaries, so that a more comprehensive picture of the current meaning of terms
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like ‘conception’, ‘pregnancy’ and ‘miscarriage€ can be obtaned. The following medica
dictionaries were assessed for the rdevant definitions:

Black's Medical Dictionary, 1999.114

Urdang Dictionary of Current Medica Terms, 1981.1%°
Moshy's Medical and Nursing Dictionary, 2002.11°

The Oxford Medical Companion, 1994,

New American Pocket Dictionary, 1978.118

English Medica Dictionary, 1987.11°

Short Encyclopedia of Medicine for Lavyers, 1966.1%°
Stedman’s Medical Dictionary, Lawyer's Edition, 198214
Blakiston’s Gould Medicd Dictionary, 1979.1%2

Taber's Cyclopedic Medica Dictionary, 2001.1%3

Conception

In eech of these dictionaries conception is equated with fertilisation, with the exception of
Taber's, where conception is defined as from implantation. Since Taber's defines pregnancy
as, “the condition of having a developing embryo or fetus in the body after successful
conception”, this interestingly crestes a conundrum when it comes to defining an embryo,
which Taber’s does as follows:

In mammals, the stage of prenatal development between fertilized ovum and fetus.
In humans, this dage begins on day 15 after conception and continues through
gestationa week 8.

Thus, Taber's provides humans with a specid definition even though the early developmenta
dages ae vary dmilar to other mammas. Furthermore, this would place the definition of
‘embry0 as dating some 20 days after fetilisstion, that is, 15 days after
conception/implantation which occurs at aout 5 days. Such a definition is not found in any
other dictionary.

The only other dight variation can be found in The Oxford Medicd Companion where
conception is broadened to include implantation:

“The fertilistion of an ovum by a spermaozoon and the implantation of the
resulting zygote.”

However, rather than a zygote implanting, it is a blastocyst which implants.

Pregnancy

Taber's adde, each of these dictionaries describes pregnancy as from conception with the
exception of Black's:

“The time during which awoman carries a developing fetusin the uterus. ..”

Black's does however equate conception with fertilisstion and aso defines fetus in the
flowing way:
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“...the human being, like the young of dl animds, begins as a sngle cdl, the
ovum, inthe ovary. After fertilisation ...”

Therefore, including the dictionaries used by Munby, of the totd of 18 dictionaries,
conception and pregnancy are equated with fertilisation clearly in 13, 2 are not clear, and 3
decribe pregnancy as from implantation, even though one of these (Reisss) describes
conception as a process beginning with fuson of the gametes and continuing through early
development to implantation, and another, (Taber's) is forced to redefine ‘embryo’ in a quite
unique and unsatisfactory way.

A far concluson would be to say that by far the mgority of dictionaries equate conception
and pregnancy with fertilisation, contrary to Munby, and supporting SPUC. And of the three
that equate conception and pregnancy with implantation, two have interna inconsstencies.

Miscarriage and Abortion

It is universdly agreed that miscarriage and abortion are synonymous and some dictionaries
samply refer to miscarriage as gpontaneous abortion.

As discussed in the main body of this paper, the texts dedt with by Munby show that 3
support the view that miscarriage includes loss of the preimplantation embryo, 2 support the
view tha miscariage refers to the pod-implantation embryo, and 3 are unclear. The
additional 10 dictionaries listed above define miscarriage/abortion as follows:

“Spontaneous abortion, often called miscarriage may occur a any time before 28 weeks” -
Black’s

“Expuldon or remova of an embryo or fetus from the womb a a stage of pregnancy when it
is incapable of independent survivd. (ie a any time between conception and the 28th week
of pregnancy)” - Urdang.

“To ddiver anonviable fetus (to miscarry)” - Mosby.

“Termination of pregnancy with expulson of the products of conception, before the fetus has
reached vigbility (legaly 24 weeksin the UK)” - Oxford.

“Expulson from uterus of products of conception beforeit isviable” - The New American.

“Stuation where an unborn baby leaves the womb before the end of the pregnancy, especidly
during the first 28 weeks of pregnancy when it is not likely to survive birth” - English.

“The expulson or remova from the uterus of the embryo” - Short Encyclopedia of Medicine
for Lawyers.

“Spontaneous  expulson of the products of pregnancy before the middle of the second
trimedter.” - Stedman’'s Lawyer’s Edition.

“1. The spontaneous or atificidly induced expulson of an embryo or fetus before it is viable.
2. The prematurely expelled product of conception. - Blakiston's.

“Tem for termination of pregnancy a any time before the fetus has atained the potentia for
extrauterine vigbility” - Taber's.

Keeping in mind that the embryo (or product of conception) spends a least 2 days in the
uterus prior to implantation, each of these definitions, with the exception of Mosby and
Taber's, is supportive of the view that miscariage includes the loss of a preimplantation
embryo.
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Therefore, of the 18 dictionaries cited by Munby or lised here, 11 support the view that
miscarriage includes loss of the premplantation embryo, 3 support the view that miscarriage
refers to the post-implantation embryo, and 4 are unclear.

A far concluson would be that the mgority of dictionaries support the view that miscarriage
incdludes loss of the premplantation embryo, contrary to Munby and supportive of the
proposition put forward by SPUC.

It is notable thet in the definition of abortion given in the Short Encyclopedia of Medicine for
Lawyers, specific reference is made to sections 58 and 59 of the Offences Against the Person
Act 1861:

... for the purposes of the Offences Againgt the Person Act 1861 ss 58 & 59, in
which the term used throughout is “miscarriage’, the latter term may be taken to
be synonymous with abortion and may refer to any point of time before the period
of gestation is complete][Emphasis added)]

In summary, the propostion put forward by SPUC, that conception is to be equated with
fertilisation and that a woman is pregnant from fertilisation/conception onwards, and that
miscariage, being synonymous with abortion, refers to loss of the preimplantation embryo,
potentidly caused by the morning after pill, is uphed by the subgtantid mgority of medicd
dictionaries.
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